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Beginning Jan. 1, 2014, individuals and employees of small businesses will have access to insurance coverage through the Affordable Care Act’s (ACA) health insurance exchanges (Exchanges), which are also known as Health Insurance Marketplaces. Open enrollment under the Exchanges will begin on Oct. 1, 2013.

The ACA requires employers to provide all new hires and current employees with a written notice about ACA’s Exchanges. This requirement is found in Section 18B of the Fair Labor Standards Act (FLSA).

On May 8, 2013, the Department of Labor (DOL) released Technical Release 2013-02 to provide temporary guidance on the requirement to provide employees with a notice about the Exchanges. The name the DOL uses for the Exchange Notice is the “Notice to Employees of Coverage Options.”

In connection with the temporary guidance, the DOL announced the availability of Model Notices to Employees of Coverage Options for employers to use to satisfy the ACA’s Exchange Notice requirement. The DOL also set a compliance deadline for the Exchange Notices. Employers must provide employees with an Exchange Notice by Oct. 1, 2013.

In addition, the DOL’s temporary guidance includes a new COBRA model election notice, which has been updated to include information regarding health coverage alternatives offered through the Exchanges.

Affected Employers

ACA’s Exchange Notice requirement applies to employers that are subject to the FLSA. In general, the FLSA applies to employers that employ one or more employees who are engaged in, or produce goods for, interstate commerce. In most instances, a business must have at least $500,000 in annual dollar volume of sales or receipts to be covered by the FLSA.

The FLSA also specifically covers the following entities: hospitals; institutions primarily engaged in the care of the sick, the aged, mentally ill, or disabled who reside on the premises; schools for children who are mentally or physically disabled or gifted; preschools, elementary and secondary schools, and institutions of higher education; and federal, state and local government agencies.

The DOL’s Wage and Hour Division provides guidance relating to the applicability of the FLSA in general, including a compliance assistance tool to determine applicability of the FLSA.

Other Entities Providing Notice on Behalf of Employers

On Sept. 4, 2013, the DOL, HHS and the Treasury issued an FAQ stating that it is permissible for another entity (such as an issuer, multiemployer plan or third-party administrator) to send the Exchange Notice on behalf of an employer to satisfy the employer's obligations. According to this FAQ, an employer will have satisfied its obligation to provide the notice with respect to an individual if another party provides a timely and complete notice.

The DOL notes that employers are required to provide notice to all employees, regardless of whether an employee is enrolled in, or eligible for, coverage under a group health plan. Accordingly, an employer is not relieved of its statutory obligation to provide the Exchange Notice if another entity sends the notice to only participants enrolled in the plan, if some employees are not enrolled in the plan.

When providing notices on behalf of employers, multiemployer plans, issuers and third party administrators should:

· Take proper steps to ensure that a notice is provided to all employees regardless of plan enrollment; or

· Communicate clearly to employers that the plan, issuer or third party administrator will provide notice only to a subset of employees (for example, employees enrolled in the plan) and advise of the residual obligations of employers with respect to other employees (for example, employees who are not enrolled in the plan).

Required Content

Under the temporary guidance, the Exchange Notice must:

· Include information regarding the existence of an Exchange, as well as contact information and a description of the services provided by an Exchange;

· Inform the employee that the employee may be eligible for a premium tax credit if the employee purchases a qualified health plan through the Exchange; and

· Contain a statement informing the employee that, if the employee purchases a qualified health plan through the Exchange, the employee may lose the employer contribution (if any) to any health benefits plan offered by the employer and that all or a portion of such contribution may be excludable from income for federal income tax purposes.

Model Notices

The DOL provided the following model Exchange Notices:

· A Model Notice to Employees of Coverage Options for employers who do not offer a health plan; and

· A Model Notice to Employees of Coverage Options for employers who offer a health plan to some or all employees.

In addition to the required content, the DOL’s model notice for employers who offer a health plan includes information regarding the employer’s current health plan coverage. This information is included to help individuals enroll in coverage through the Exchanges and determine their eligibility for federal subsidies. Employers are not required to provide this information, although including it in the notice may help reduce the number of employee questions on whether the employer’s health plan is affordable and provides minimum value.
Also, although the model notice for employers with health plans includes a section about design changes that the employer knows will occur for an upcoming plan year, the model notice does not ask employers to speculate about changes in coverage that may be made in the future but have not been finalized yet.

Employers may use one of these models, as applicable, or a modified version, provided the notice meets the content requirements described above. Thus, employers may use the DOL’s models “as is,” customize the DOL’s models or create their own Exchange Notices, as long as the notices contain the required content elements.

Providing the Notice

Who Must Receive a Notice?

Employers must provide the Exchange Notice to each employee, regardless of plan enrollment status or of part-time or full-time status. Employers are not required to provide a separate notice to dependents or other individuals who are or may become eligible for coverage under the plan but who are not employees.
What Is the Deadline for Providing the Notice?

The DOL’s temporary guidance sets a compliance deadline for providing the Exchange Notices that matches up with the start of the first open enrollment period under the Exchanges. Employers must provide the Exchange Notice to both new hires and current employees as follows:

· New Hires—Employers must provide the notice to each new employee at the time of hiring beginning Oct. 1, 2013. For 2014, the DOL will consider a notice to be provided at the time of hiring if the notice is provided within 14 days of an employee’s start date.

· Current Employees—With respect to employees who are current employees before Oct. 1, 2013, employers are required to provide the notice no later than Oct. 1, 2013.

Employers that decide to inform their employees about the Exchanges earlier than the Oct. 1, 2013, deadline are permitted to use the model notices and rely on the DOL’s temporary guidance.

Method of Providing Notice

The notice is required to be provided automatically, free of charge. The notice must be provided in writing in a manner calculated to be understood by the average employee; however, no particular method of providing the notice is specifically required (for example, by mail, hand delivery or electronically).

The DOL has stated that the notice may be provided by first-class mail. Alternatively, it may be provided electronically if the requirements of the DOL’s electronic disclosure safe harbor are met. This safe harbor allows plan administrators to send certain disclosures electronically to:

· Employees with work-related computer access; and

· Other plan participants and beneficiaries who consent to receive disclosures electronically.

The safe harbor does not require the use of any specific form of electronic media. However, plan administrators are required to use measures reasonably calculated to ensure actual receipt of the material by plan participants and beneficiaries. Merely placing a disclosure on a company website available to employees will not by itself satisfy this disclosure requirement.

cobra election notice

Under COBRA, a group health plan must provide qualified beneficiaries with an election notice, which describes their rights to continuation coverage and how to make an election. The election notice must be provided to the qualified beneficiaries within 14 days after the plan administrator receives the notice of a qualifying event. The DOL has a model election notice that plans may use to satisfy the requirement to provide the election notice under COBRA.

According to the DOL, some qualified beneficiaries may want to consider and compare health coverage alternatives to COBRA continuation coverage that are available through the Exchanges. Qualified beneficiaries may also be eligible for a premium tax credit for an Exchange plan.

The DOL updated the model COBRA election notice to help make qualified beneficiaries aware of other coverage options available in the Exchanges. Use of the model election notice, appropriately completed, will be considered by the DOL to be good faith compliance with the election notice content requirements of COBRA.

Do employers need to use the model notice verbatim?

Employers may use one of the DOL’s model notices, as applicable, or use a modified version, provided the notice meets the content requirements described below. According to the health reform law, the notice to inform employees of coverage options must include information regarding the existence of the new health insurance exchange marketplaces. A modified notice must also include contact information for the state marketplace and a description of the services provided by the marketplaces. The notice must inform the employee that he/she may be eligible for a premium tax credit if the employee purchases a qualified health plan through the marketplace and meets other eligibility requirements. Finally any notice must include a statement informing the employee that if the employee purchases a qualified health plan through the marketplace, the employee may lose the employer contribution (if any) to any health benefits plan offered by the employer and that all or a portion of such contribution may be excludable from income for federal income tax purposes.
The model notice contains an optional section about employer‐sponsored coverage details. Should employers complete this section?

An employer is in no way obligated to provide the optional information requested on page three (questions 13 through 16) of the model notice. Also, an employer may modify the notice as long as the end result corresponds to the overall basic content guidelines. Employees who are considering forgoing group coverage for coverage through the individual exchange marketplace may use the information provided on their notice to assist them in completing the exchange eligibility and subsidy information. Providing the employee with accurate coverage details now may help preserve the integrity of the group plan in the long‐run and help ensure that employees receive accurate subsidy determinations from the exchanges, particularly considering that mandatory employer coverage reporting requirements will not be effective until at least 2015.

How does an employer determine if their plan offering meets the law’s minimum value standard?

The Centers for Medicare and Medicaid Services (CMS) has posted an online calculator for employers to use to calculate the value of their plan. See www.cms.gov/cciio/index.html. For small groups, plans that meet any of the metal tiers (platinum, gold, silver, and bronze) specified for qualified small group coverage are deemed to provide minimum value. The Department of Treasury also plans to release checklists that employers can use to analyze their coverage offerings. This method will not involve calculations and can be completed without an actuary. Plans with nonstandard features (such as plans that are incompatible with the online calculator) may obtain a certification of their value from a qualified actuary. Many plans that are in‐force today were developed prior to the availability of minimum value guidance and the minimum value calculator. These plans may or may not meet the minimum value standard. If a higher deductible plan is offered, it may not be compatible with the minimum value calculator online.
An employer may ask their health insurance issuer for information about the minimum value status of their current plan, but many issuers are not readily providing this information. Remember, if the employer does not feel able to determine the value of their current health plan offering, it is perfectly acceptable for the employer to indicate to employees via the model notice or a modified version of the model notice that information about the status of current coverage is unknown.
The model notice also provides an optional section for employers to complete if they will be changing their plan options in the near future. While an employer may be unsure if they have a minimum value plan in place now, if the employer plans to offer employees a minimum value plan when they are readily available for sale in 2014, then employer may note that fact and their anticipated coverage renewal date on the form. Again, it is important to note that any bronze level or higher qualified small group health plan sold in 2014 and beyond has been deemed to be in a safe harbor and is automatically assumed to meet the minimum value standard. So if a small employer plans to offer coverage following their 2014 plan renewal or plans to offer SHOP exchange coverage as an option, the employer should know that whatever bronze or higher level plan the employer or employee picks will meet the standard.
Will employees need their FLSA notice if they go to the exchange and apply for coverage?

No, an individual will not be required to produce their exchange notice if and when they attempt to apply for exchange‐based individual coverage and/or a premium tax credit. However, given that employers will not be required to report information to the exchanges about their coverage offering until 2015, the information an employer may provide on this form could help employees that use it more accurately determine their potential subsidy eligibility. Furthermore, accurately providing employees with coverage information could help prevent them from possibility being awarded a subsidy inappropriately and the related financial consequences for an improper or too generous award.
Who will enforce the notice requirement and what are the penalties?

The DOL administers and enforces the FLSA with respect to private employment. The law does not specifically address a penalty for employers who fail to comply with the notice requirement. However, that does not mean that noncompliance is a good option or that the employer may not be subject to other penalties. Employees in plans subject to ERISA likely have the right to recover damages sustained as a result of the employer fails to provide information as directed under law’s notice requirement. ERISA also provides for recovery of legal fees and other related damages. Furthermore, compliance with notice requirements could be a focus of routine Department of Labor audits of group health plans subject to ERISA.

How does an employer document compliance with the notice requirement?

The Department of Labor guidance does not specify how an employer should document compliance with the notice requirement, but it is recommended that the employer retain a copy of the notice and maintain a list of how the notice was distributed, to which individuals the notice was provided and the date(s) when it was provided to applicable individual employees.
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